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THE BOTTOM LINE

Jeffery Kriesman v. Samuel Winner, M.D.,

San Dieguto Surgeons Medical Group.
Charles Hewel, M.D., and La Jolla

Radiology
Case Number: GIN 024768 (North County)
Judge: Honorable Yuri Hoffman
Plaintiff Counsel: Samuel Kelsall V, Esq.

Defense Counsel: Clark Hudson, Neil, Dymott,

Perkins, Brown & Frank, for Dr. Winner
and SDSMG; Mark Brandon, Grace,
Brandon & Hollis, LLP for Dr. Hewel and
LJR

Type of Incident/Causes of Action: Medical
malpractice, lack of informed consent, and
negligent infliction of emotional distress.

Settlement Demands: $1,000,000 raised to
$2,000,000

Settlement Offers: Waiver of Costs

Trial Type: Jury

Trial Length: 14 days

Verdict: Defense verdicts (12-0) on both
malpractice and lack of informed consent.
Non-suit on the negligent infliction of
emotional distress claim

Toni Darling and Mike Darling v. Glenn A.
Kawesch, M.D., an individual

Case Number: GIC 795749

Judge: Honorable Joan M. Lewis

Plaintiff Counsel: Alan N. Fenton, Esq. of Law
Offices of Alan N. Fenton

Defense Counsel: Daniel S. Belsky, Esq. of
Belsky & Associates

Type of Incident/Causes of Action: Medical
Malpractice/Informed Consent

Settlement Demands:

Settlement Offers: Defendant served plaintiffs
with a CCP §998 offer for zero dollars and
a waiver of costs

Trial Type: Jury
Trial Length: 6 days - deliberations 1 hour
Verdict: Defense

President’s Message
Dear Members:

Hereitisthe beginning of summer and | cannot believe
how thetimeisflying. Wehave had five one-hour brown bag
seminarsand two two-hour seminarswhichwereal ahuge
success, thanksto you, the members. In addition, weare
dowly and surely moving towardsthegoal of increasing our
membership. Now, however, itistimeto havesomefun.As
8 you know from prior copiesof The Update, about three

# yearsago SDDL decided to useitstalentsto benefit acharity
of itschoice, namely the Juvenile Diabetes Foundation. To
accomplishour godl, it wasdecided that SDDL would hold
anannud golf benefit. SDDL’sgolf benefit hasnow been scheduled for October 1,
2004 and will beheld at TheAuld Coursein ChulaVista. SDDL’sannual golf
benefit isan opportunity for our membersto network with each other, conduct
businessdevel opment, havefun, and hopefully, makeadifferencewith our contribu-
tionto the Juvenile Diabetes Foundation.

Thisyear, the golf benefit promisesto be bigger and better than ever. Wehave
been successful in obtaining sponsorswho will contributeacar for aholein one,
golf parapherndia, TVs, DV Ds, wine, and, those ever popular, dinner tickets.

Please mark your calendar and do not missthisevent. In additionto benefiting a
worthy charity, | guaranteethat each and every one of you that participateswill have

agoodtime.
é .QQ&M

Anniversary Sale . . .

25-50% oft

The Place for Top Quality Suitings,
Custom Clothes, Sportswear & Accessories

Billie Jaroszek

Clothing made by: JOSEPH ABBOUD
TOMMY BAHAMA
CHEQUERS
RISCATTO
TALLIA
JHANE BARNES

1110 Fifth Avenue (Corner of 5th & C)

RON STUART g MENS CLOTHING Downtown San Diego  Mon-Fri 9-7  Sat 10-5
Validated Parking Across
PROFESSIONAL TAILORING BY JOE LAFATA Street at 595 “B” Street. 232'8850




Shifting the Causation Burden of Proof
in Legal Malpractice Actions

Courts are applying doctrines taken from other types of cases and placing the
burden on defendant attorneys on the basis of public policy considerations

By Alan E. Greenberg, Lewis, Brisbois, Bisgaard & Smith LLP

The well-known elements of a cause
of action for legal malpractice are: (1)
the attorney’s duty to use the skill,
prudence and diligence that othersin his
or her profession commonly possess and
exercise; (2) acts that constitute a
breach of that duty; (3) injury, damage or
loss to the plaintiff; and (4) aproximate
causal connection between the conduct
constituting the breach of duty and injury,
damage or loss. The plaintiff usually has
the burden of establishing each of these
essential elements, including causation.*

Clientsalleging that their attorney was
negligent in connection with litigation
have the burden of proving that damages
resulted, thisburdeninvolving, usualy,
the difficult task of demonstrating that
theattorney’ snegligent investigation,
advice or conduct of the client’s affairs
was a substantial factor in causing an
unfavorableresult, including theloss of
the client’s meritorious claim. Proof that
the client would have prevailed or
achieved abetter result in the underlying
action generally requirestrial of a*“suit
withinasuit,” that is, adetermination of
the merits of the underlying action in the
mal practicetrial. Thisis sometimesalso
referred to as the “case within the case”
reguirement.?

BUT NOW THERE’S A SHIFT

When the attorney’ s alleged negli-
genceimpacts an underlying personal
injury or productsliability suit, the courts
in California have begun to wrestle with
the proper application of doctrines that
have been applied in non-legal malprac-
tice contexts. In negligence and products
liability cases, for example, thedoctrine
has evolved that the burden of proof on
the issue of causation may be shifted to
the defendant when demanded by public
policy considerations.®“On rare occa-
sions,” the California Court of Appeal
stated in National Council Against
Health Fraud, Inc. v. King Bio Phar-
maceuticals, Inc., “the courts have

altered the normal allocation of the
burden of proof.”*

Asthe California Supreme Court
stated in Haft v. Lone Palm Hotel:
[T]he shift of the burden of proof . . .
may be said to rest on apolicy judgment
that when there is a substantial probabil-
ity that a defendant’s negligence makes
it impossible, asapractical matter, for
plaintiff to prove* proximate causation”
conclusively, itismoreappropriateto
hold the defendant liable than to deny an
innocent plaintiff recovery, unlessthe
defendant can prove that his negligence
was Not a cause of the injury.®

Theessential principleunderlying the
narrow exception to the usual allocation
of proof in negligence and product
liability actionsisthat the burden of
proving an element of acase is more
appropriately borne by the party with a
greater access to information. For
example, in Harris v. Irish Truck
Lines, Inc., the California Supreme
Court stated that a“defendant who isin
abetter position to discover and
preserve. . . evidence should not be
permitted to profit from the plaintiff’'s
inability to produceit.”®

SOURCE OF THE SHIFT

Thereisno definitive or “general rule’
that clarifies the circumstances under
which the defendant in apersonal injury
or productsliability case must prove non-
causation of the plaintiff 'sinjuries. The
most commonly cited formulation of the
factors to consider isin McGee v.
Cessna Aircraft Co., in which the
California Court of Appeal quoted the
following reasonsfrom the California
Law Revision Committee’s comment to
section 500 of the state’s Evidence
Code, that a shift in the normal allocation
of the burden of proof is based on
consideration of a“number of factors:
the knowledge of the parties concerning

Bieques o 3 uely

the particular facts, the availability of the
evidence to the parties, the most desir-
ableresult intermsof public policy inthe
absence of proof of the particular fact,
and the probability of the existence or
non-existence of the fact.””

Generdly, intherelatively few non-
legal malpractice cases where the
burden of proof for causation was
shifted, the courts found that it was
impossiblefor the plaintiff to proveits
case otherwise.?

APPLICATION TO LEGAL
MALPRACTICE

The McGee factors were applied by
Cdliforniacourtsintwo legal malpractice
casesinvolving underlying products
liability actions, with different results. In
Thomas v. Lusk,® the California Court of
Appeal held that thetrial court commit-
ted prejudicial error ininstructing thejury
that the burden of proof of causation
was shifted to the attorney on a showing
of the attorney’s negligence. In Galanek
v. Wismer,*° another district of the Court
of Appeal held that the trial court
committed error by granting anon-suit to
the attorney because, under the facts of
the case, the burden of proof on causa-
tion should have been shifted to him.

Continued on page 10
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The Bottom Line

Lisa Glossinger; Shelby Glossinger, a minor,
by and through her Guardian Ad Litem,
Linda McKaig. and Wyatt Glossinger, a
minor, by and through his Guardian Ad
Litem, Linda McKaig v. Mily Le: Minh
Nhat Nguyen; State of California. Depart-
ment of Motor Vehicles: Schumacher
Company. an unknown business entity:
Bruce Lasker. M.D.. and DOES 1 Through
100, Inclusive

Case Number: GIN 028755

Judge: Honorable Michael B. Orfield

Plaintiff Counsel: J. Michael Vallee, Esq. of
Law Offices of J. Michael Vallee

Defense Counsel: David G. Brown, Esq. and
Bonny Hsu, Esq. of Neil, Dymott, Perkins,
Brown & Frank

Type of Incident/Causes of Action: Medical
malpractice; wrongful death

Settlement Demands: $299,999

Settlement Offers: $29,999.00 per CCP 998;
$100,000.00 during trial

Trial Type: Jury

Trial Length: 6 days - 1 day deliberation
Verdict: Defense

Balestreri v. Neighborhood Healthcare

Case Number: GIC 807852

Judge: Honorable Judith Hayes

Plaintiff Counsel: Gideon Sinasohn, Esq. of
Law Offices of Gideon E. Sinasohn

Defense Counsel: Daniel S. Belsky, Esq. of
Belsky & Associates

Type of Incident/Causes of Action: Medical
Malpractice/failure to diagnose spinal tumor

Settlement Demands:

Settlement Offers: Plaintiff made CCP 998
offer for $229,999

Trial Type: Jury

Trial Length: 9 days

Verdict: Defense

Couriroom Conduct
By: Shari Weintraub, Fredrickson, Mazeika & Grant

On March 25, 2004, the Honorable Wayne L. Peterson (Ret.) and the Honorable
Raobert J. O’ Nelll (Ret.), presented the first evening SDDLA seminar of the year,
“Courtroom Conduct (Tipson Making aHorrible Impressions.)” The tongue-in-cheek
title did nothing to diminish theimportance of the subject-matter: respect and profes-
sionalism in the courtroom isamust. In sum,

1. Be prepared, whether for trial, hearings, or other meetings with court. Directly
address the court’s questions and comments. To do the contrary is a waste of
everyone's valuable time. Clear, concise, cogent answers which focus on the issue,
will assist everyonein moving forward efficiently and effectively.

2. Never ignorethelocal rules, including the court’s own courtroom rules, and do
not ignore the time constraints.

3. Inthe face of adversity, always maintain your composure. Never speak directly
to your adversary, only the court, and allow your opponent to complete their thought
before stating your position. Once the court has ruled, do not continue to argue with
the court. During argument, do not put the court on the defensive, especially by letting
the court know that his/her ruling has a shelf life equal to thetimeit takestofilea
writ/appeal .

4. If your points and authorities contain errors, take responsibility, correct it, and
moveon. It isan attorney’s ethical obligation to be candid with the court.

5. Always be prepared for court by knowing the facts of your case and the appli-
cable law. Do not draw attention away from your case by failing to dress or act
professionally, and make sure your client understands that they, too, should dress
appropriately.

6. Do not engage in ex parte communications with the court.

7. Do not “blind-side” your adversary by proposing stipulationsin open court without
first discussing them with opposing counsel.

8. Always be reasonable when accommodations are sought. Do not abuse wit-
nesses. In both instances, failure to act reasonably reflects poorly on the advocates
and their clients, and isunprofessional.

9. Always treat the court, its staf f, witnesses, jurors,
and counsdl, civilly, professionally, and with respect
and courtesy at al times. Remember, the court’s
staff is an extension of the court. Treat them with
respect and they will be more
apt to assist you with your
guestions or concerns.

10. Play by therules.

It does not help your
client’spositionto do
otherwise. It does permit
the court and the adversaries
to proceed in areasonably
and professional manner,
without wasting judicial (or
the advocates') time and
resources.
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Consiruction Law

John P. Olin, Esq.
P.K. Schrieffer, LLP

Mesa Vista
Case Blurs the
Effects of AAS

TheCalifornia
Fourth District Court
of Appeal recently
handed down a decision that effectively
puts a hole in the Aasdoctrine of
requiring appreciable nonspecul ative
present injury in aconstruction defect
action. In_Mesa Vista South Townhome
Assn. V. Portland Cement Co, (2004)
[No. G031082. Fourth Dist., Div.
Three. May 4, 2004] the court in
essence created a somewhat artificial
exception to Aas that should prove
problematic both from alegal point but
also to the extent it may rekindle interest
in homeowners bringing sulfate attack
actions, which had been tailing off dueto
the difficulty of proof and the question-
able nature of the claims.

In Aas v. Superior Court, 24 Cal.4"
627 (2000) the California Supreme
Court appeared to have given the final
word (absent legidativeintervention) on
the recoverability by a homeowner or
homeowners association of damagesin
an action sounding in negligence from
the developer, contractor or subcontrac-
tors where there were construction
defects that had not caused property
damage. The court held that only under
strict guidelines may such strictly
economic damages be recovered and
recited a 6 point test that required an
examination of:: (1) the extent to which
the transaction was intended to affect
the plaintiff (2) the foreseeability of
harm to plaintiff (3) the degree of
certainty that the plaintiff has suffered
injury (4) the closeness of the connection
between the defendant’s conduct and
theinjury suffered (5) the moral blame
attached to the defendants conduct, and
(6) the policy of preventing future harm.

The Aas court held that under the
circumstances of that case, where
severa of the defects were ssimply
building codeviolationsnot resultingin
any property damage, claimssounding in
negligence were not recoverable. This

was because the third factor noted
above of certainty of injury was not met.

In Mesa Vista the court took a rather
myopic view of thisrule. In that case
defendant Portland Cement supplied
cement for the dlab of acondominium
complex with a cement to water ratio
insufficient to protect the slab from
sulfate attack. After finding that Portland
knew or should have known of the
proper cement to water ratio Portland
challenged the action against it on the
basis that the damages sought were
purely economic in nature and lacked
evidence of a sufficient degree of
certainty that plaintiff had suffered
injury. Thetrial court disagreed and
entered ajudgment against Portland in
excessof $5million.

Thefourth district on appeal pointed to
evidence that the slab suffered from
“submicroscopic damage from sulfate
attack.” In the mind of the appeals court,
such damage was enough to meet the
third standard set forth in Aasand its
progeny that there was sufficient
certainty of damage to the plaintiff.
Whilethismay betechnically correct,
the court failed at all timesto takeinto
account the minimal nature of this
alleged damage. As many of the readers
are aware, sulfate claims, even when
damage is readily apparent, takes years
to cause any actual damage. Indeed,
often the estimate for degradation of the
dlab to reach critical massis beyond the
useful expected life of the building.

The court further ignored the directive
of Aas that there must be appreciable
harmto the plaintiff. The court explicitly
found that the submicroscopic damage
was not shown to have yet caused any
damage whatsoever to other property.
The decision in Mesa Mista opens up an
entire new challenge to the defense bar
in construction defect cases. If followed,
the damages in Aasitself would have
been followed if cleverly phrased. The
decisionasowill act to fuel additional
guestionable sulfate attack claims. Since
damages of thistype are not generally
covered by a subcontractor’s general
liability policy becauseitistheir work or
their product, the costs of future judg-
mentswill fall solely onthe construction
trades.

Whether or not an appeal to the
Cdlifornia Supreme Court will betaken
in this case remains to be seen. Since
enough interest was garnered in the case
to draw amici curiae briefs from cement
trade associations, it would seem likely.

John P. Olin is an associate with PK.
Schrieffer, LLP working in both the
Los Angeles and San Diego offices.
Mr. Olin's primary area of practice is
insurance law and construction defect
law. His entire legal career has been
devoted to the insurance industry.

Employment Law

Kirk D. Hanson, Esq,
Grace Brandon Hollis, LLP

The Pros, Cons,
and Requirements of
Mandatory Arbitra-
tion Agreements for
Employment Claims

Pros and Cons

Employers often assume that arbitra-
tion of employment claimsisawaysto
their benefit, while employees often
assume that it is always to their detri-
ment. The truth, however, may lie
somewhere in-between. For example,
both the employer and the employee
benefit from the speed of the arbitration
process, which takes an average of 8
monthsfrom thefiling of aclaim as
compared to an average of 2.5 years for
superior court actions. Thus, the shorter
time frame saves the employer fees and
costs, and a successful employee will
receive back pay, front pay and any
other available remediesin amuch
quicker fashion. Recent developmentsin
both state and federal law prohibit
employersfrom using mandatory
arbitration agreementsto limit the
employee’ srights and remedies under
anti-discrimination laws. Arbitration does
benefit the employer inthat it is private,
and makesit lesslikely that an employee
will receive huge punitive damage
awards from the arbitrators. While this
may favor the employer in a case where
an employee has a particularly strong
claim, an employer could face greater
exposure on weaker claims, as arbitra-
torsmay feel compelled to give

Continued on page 6
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Cavness v. State Farm

Case Number: No. 91141 (San Bernardino
Superior Court)

Judge: Honorable Bert Swift

Plaintiff’s Counsel: Michael Reznick, Esq. of
Law Offices of Michael Reznick

Defendant’s Counsel: Randall Nunn, Hughes
& Nunn, LLP

Type of Incident/Causes of Action: Property
damage to house and contents from storm;
Breach of Insurance Contract and “Bad-
Faith”

Settlement Demand: $185,000
Settlement Offer: 0

Trial Type: Jury

Trial Length: 5 days

Verdict: Defense (12-0)

Caroline Murray v. La Jolla Inns of America
Property Company

Case No.: GIC 787584

Judge: Honorable Vincent DiFiglia

Plaintiff’s Counsel: Plaintiff Attorney: Robert
J. Gaglione, Esq. of the Gaglione Law
Group

Defendant’s Counsel: James M. Roth, Esq. and
Eydith J. Kaufman, Esq. of The Roth Law
Firm

Type of Incident/Causes of Action: Breach of
contract, negligence, premises liability,
trespass, breach of covenant of quiet
enjoyment, and battery in connection to a
water leak that infiltrated the ceiling of
plaintiff’s antique store and caused damage

Settlement Demand: None

Settlement Offer: None

Trial Type: Judge

Trial Length: N/A

Verdict: The Court granted Defendant’s
Motion for Summary Judgment, finding
that Defendant’s commercial lease properly
exculpated it from liability for any damages
caused by water leaks, however caused, and
noting the lease also required Plaintiff to
indemnify Defendant and to carry
insurance for the full replacement value of
her property. Plaintiff filed a Motion for
Reconsideration, then appealed, and then
filed a Petition for Review with the
Supreme Court, arguing the exculpatory
clause was against public policy and the
lease was ambiguous. The Appellate Court,
in an unpublished decision, upheld the Trial
Court’s verdict on Summary Judgment, and
the Petition for Review was denied.
Defendant was awarded its attorneys’ fees
and costs.

Employment Law
Continued from page 5

employees a small amount of damages
on weaker claims, which in turn triggers
the employee’'s mandatory recovery of
attorney’s fees from the employer. It is
not unusual for aplaintiff in an employ-
ment law case to receive a small amount
of compensatory damages and an award
of attorney’s fees that is much greater.

Current State of the Law

The issue of whether an employer can
require an employee to accept a manda-
tory arbitration agreement as a condition
of employment has been a moving target
over the last few years. The Ninth
Circuit in Duffield v. Robertson,
Sevens & Co. (9t Cir. 1998) 144 F.3d
1182, held that employers could not
condition employment upon the
employee’ s acceptance of an arbitration
agreement covering claimsunder Title
VIl and California s Fair Employment
and Housing Act (FEHA). In
Armendariz v. Foundation Health
Psychcare Service Inc. (2000) 24
Cal.4th 83, the California Supreme Court
declined to follow Duffield, holding that
thereisno prohibition onimposing
mandatory arbitration of employment
law claims aslong as certain minimum
requirements are met and the agreement
is not unconscionable. Thereafter, in
Little v. Auto Siegler (2003) 29 Cal.4®
1064, the California Supreme Court
expanded the holding of Armendarizto
cover common law claimsfor wrongful
terminationinviolation of public policy.
Id. at p. 1076. The Ninth Circuit then
overruled the Duffield decision in order
to bring itself within themajority rule
allowing employersto condition employ-
ment upon the acceptance of mandatory
arbitration agreements. EEOC v. Luce,
Forward, Hamilton & Scripps (9" Cir.
2003) 345 F.3d 742, 745. Thus, the Ninth
Circuit and the California Supreme Court
are no longer in conflict on thisissue.

In response to the Armendariz and
Little decisions, recent California
Assembly Bill 1715 proposed to makeit
anillegal practicefor an employer to
condition employment upon theem-
ployee accepting an arbitration agree-
ment covering FEHA claims. Thishill
was vetoed by Governor Davis on

October 14, 2003. He cited concerns
that AB 1715 may unfairly impact small
employers. However, itislikely that bills
similar toAB 1715 will resurfacein the
near future.

Requirements for Mandatory
Arbitration A greements

If an employer chooses to require
employeesto sign amandatory arbitra-
tion agreement as a condition of employ-
ment, the employer must ensure that the
agreement satisfies the requirements set
forth in Armendariz. Compliance with
Armendarizis atwo step process. First,
the arbitration agreement must meet
certain minimum requirementsfor the
arbitration of claimsunder FEHA, Title
VIl and any other state or federal anti-
discriminationlaw. Second, thearbitra-
tion agreement must not run afoul of
general Californiacontract principles
concerning unconscionability.

Armendariz sets forth the following
minimum requirementsfor arbitration
agreements in order to protect the
employee’ sand the public’ srights under
anti-discrimination laws:

- Neutral arbitrators are required;

- The agreement cannot limit statuto-
rily imposed remedies such as punitive
damages or attorney’s fees,

- The agreement must provide for
adequate discovery sufficient to allow
the employee to adequately arbitrate his
or her statutory claim, ie. accessto
essential documents and witnesses,

- The agreement must provide for a
written arbitration decision sufficient to
ensure that the arbitrators comply with
the requirements of the anti-discrimina-
tion statutes and sufficient to permit
limited review;

- The employee cannot be required to
bear any costs or fees he or she would
not be required to bear if the action was
brought in acivil court. In other words,
the employer must pay all fees associ-
ated with the arbitration forum and must
also pay the fees of the arbitrators; and

- The arbitration agreement must not
prohibit the employee from submitting
claimsto the EEOC, DFEH or any other
government agency charged with
enforcing anti-discrimination laws.
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In addition to the minimum require-
ments above, the arbitration agreement
must also not be unconscionable under
general principlesof Californiacontract
law. Armendariz at p. 114. Unconscio-
nability has both aprocedural and
substantive component. However, an
arbitration agreement must be both
procedurally and substantively uncon-
scionable in order for a court to exercise
its discretion to refuse to enforce the
agreement. Id. at p. 114.

Procedural unconscionability relatesto
the unequal bargaining power between
the employee and the employer and is
more commonly referred to under the
terminology of contracts of adhesion. In
nearly every case, mandatory arbitration
agreements are procedurally unconscio-
nable because they are made a condition
of employment and offered on atake-it-
or leave-it basis. In this context, the
employee does not typically have the
power to negotiate the terms of the
agreement and must agree to arbitration
or forego employment.

The procedural unconscionability
inherent in mandatory arbitration agree-
mentswill not invalidate the agreement if
it isnot also substantively unconscio-
nable. Substantive unconscionability is
found where the agreement is overly
harsh or one-sided in favor of the
employer. Thus, in order to avoid a
substantive unconscionability challenge,
the employer must ensure that the
agreement applies equally to the em-
ployee and employer, and that it does not
provide any specia advantages to the
employer. For example, an arbitration
agreement could fail on substantive
unconscionahility groundsif it only
regquires the employee to arbitrate claims
against theemployer, limitsor shortens
applicable statute of limitations, prohibits
class actions, or can be unilaterally
terminated or modified by the employer.
See Ingle v. Circuit City Sores Inc. (9"
Cir. 2003) 328 F.3d 1165, 1173-1179.

If an employer decidesto require
mandatory arbitration agreements as a
condition of employment, thenthe
employer must ensure that the agree-
ment complieswith the minimum
requirements of Armendariz set forth
above, and that the agreement is not

one-sided in favor of the employer or
otherwise substantively unconscionable.
If the agreement satisfies these require-
ments, thenit will likely beupheld
against any procedural unconscionability
challenge on grounds that it is a contract
of adhesion.

Finally, itisimportant to point out that
the Armendariz requirements only apply
to mandatory arbitration agreements
imposed as acondition of employment.
The court in Armendariz noted that its
requirementswould generally not apply
to situations where an employer and
employeeknowingly and voluntarily
agree to arbitration after a dispute has
arisen. Id. at p. 103, fn. 8.

Kirk Hanson joined the firm of
Grace Brandon Hollis, LLP in Octo-
ber of 1995. He concentrates his
practice on construction defect
defense, employment law (including
the defense and prosecution of
discrimination claims under Title VII
and FEHA), business litigation, and
appellate law. Kirk became a partner
in the firm in April 2002.

Education Law

Jack M. Sleeth, Jr., Esq.
Stutz, Artiano, Shinoff &

Recent Supreme Court
Decision Limitsa
School’s Duty to Protect
Its Playgrounds from
Auto Accidents

Supreme Court Reverses Weiner v.
Southcoast Childcare Centers

The California Supreme Court recently
reversed an appellate decision that
would have had a profound impact on
schools and parksif it had been | eft
unmodified. The appellate court’s
decision would have made it necessary
for schools and parks to construct
barrier walls between any playground or
playing field and any nearby street. The
Supreme Court reversal of the decision
returns the law to its prior status.
(Weiner v. Southcoast Childcare
Centers (“Weiner”) (May 6, 2004)
Cd.ath |,  Ca.Rptr2d __ , 2004
D.J.D.A.R. 5420, http://www.courtinfo.
ca.gov/opiniong.)

Our firm’s appellate team prepared an
Amicus Curiae brief in the Supreme
Court on behalf of the Educational Legal
Alliance of the California School Boards
Association. Although the underlying
case did not involve aschool district, the
School BoardsAssociation was con-
cerned because the logic of the case
madeit applicableto public schools—
and any other landowners operating
playgroundsor playing fields— and
would have had a substantial adverse
impact on Californiaschool districts.

The Case Is Based on Shocking
and Bizarre Facts

The facts of the case are shocking, but
relatively smple. A manwasdriving his
Cadillac down the road with theintent to
find some children to kill with hiscar. He
saw children playing in a church day-
care center playground. He drove his
car off of the road, across the sidewalk,
through the chain link fence, killing two
of the children and injuring several more.
Parents brought suits against the church
and the day-care center. The trial court
granted defendants’ motion for summary
judgment, and the Appellate Court—
Fourth District, Division Three—
reversed, holding that there was atriable
issue of fact whether the church and
child care center had breached their duty
of careto the children by failing to erect
abarrier or move the children to another
location. (Weiner v. Southcoast
Childcare Centers (“Weiner”) (2003)
107 Cal.App.4th 1429, 132 Cal .Rptr2d
883.)

No Evidence of Prior Similar
Incidents

There was no evidence of any prior
crimina conduct that would to put the
day-care center on notice that someone
might drivethrough the fenceto kill
children. The general rulein civil cases
involving acriminal act requiresevi-
dence of “notice” of some prior similar
criminal act before the defendant will be
held responsible for the attack. (Ann M.
v. Pacific Plaza Shopping Center
(“Ann M.”)(1993) 6 Cal.4th 666, 678, 25
Cal.Rptr.2d 137.) But there is another
case, from the California Supreme
Court, that creates an exception —

Continued on page 8
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Education Law
Continued from page 7

some have argued an aberration—
involving an auto accident, as opposed to
intentional misconduct, wherethe
telephone company was found respon-
sible for the placement of atelephone
booth in which aman was injured when
an automobile ran off Century Boulevard
in Los Angeles and struck the phone
booth. (Bigbee v. Pacific Telephone &
Telegraph Co. (1983) 34 Cal.3d 49, 193
Cal.Rptr. 857.) The author of the opinion
was Justice Rose Bird. Thereasoning in
this opinion has been questioned. (See,
Gray v. America West Airlines, Inc.
(1989) 209 Cal.App.3d 76, 82-83, 256
Cal.Rptr. 877; Berger, The Impact of
Tort Law Development on Insurance:
TheAvailability/Affordability Crisisand
its Potential Solutions, 37A. U.L. Rev.
285, 311 (Winter 1988).)

The Weiner Court referred to both
Ann M. and to Bigbee, without much
analysis, and apparently combined the
rulesfor accidental and criminal conduct,
focusing onthe*“virtually unprotected
play area’ to determine that the play
areawas “generaly vulnerable to the
hazards of adjacent traffic.” If it had not
been reversed, this decision would have
changed the “foreseeability” analysisfor
civil liability for criminal conduct, and
increased the duty to protect from any
“foreseeable” harm, whether or not
there had been similar problemsin the
past. It had the effect of imposing a duty
upon all supervisors of any play areas
adjacent to a street to insure that the
area be protected by an impenetrable
barrier. When the weight of possible
passing vehiclesis considered (cement
truck, tandem fuel tanker) the barrier
would need to be strong.

Another Court Used the Authority
of the Decision in a School Case
Then, before the Supreme Court
accepted the case for review, another
Appellate Court decided apublic school
case, and citing the Weiner decision as
authority. That case is M.W. v. Panama
Buena Mista U. S D. (“Panama”)
(2003) 110 Cal.App.4th 508, 1
Cal.Rptr3. 673. Panama involved a
specia education student—hisdisability
left him with athird grade mentality —

dropped off at school by his mother
before school started. The gates to the
school were unlocked, but nobody was
scheduled to come in to supervise
students. Another student, also on
campus early, lured the boy into the
bathroom and sodomized him. There
was no evidence of any prior criminal
misconduct on campus before school.
Although the other boy was adiscipline
problem, he had not seriously injured
anyone before and had not acted out
sexually.

A jury awarded over two million
dollars. The appellate court upheld the
decision. The court liberally cited Wener
and relied uponits“foreseeability”
analysis to find that the attack was
foreseeable, even with no prior similar
criminal actsand no prior similar actions
by the perpetrator. This might be viewed
aschanging therulefor civil liability for
schoolsin casesinvolving student-on-
student attacks. Defendants petitioned
the Supreme Court but review was
denied. Panama isvalid authority, and
the decision is correct, but for the wrong
reasons. A better analysisis that schools
have a duty to provide reasonable
supervision (Ed. Code § 44807) and the
school day begins as soon as the gates
are unlocked. But, now that the Supreme
Court has reversed Weiner— the
authority upon which Panama appeared
to be based — citation of Panama will
create confusion.

The Supreme Court’'s Decision
Returns the Law to its Former
Status

On May 6, 2004, the Supreme Court
issued its opinion in the Weiner case,
reversing theAppellate Court decision
with instructionsto affirm the summary
judgment in favor of the defendants.
(Weiner at 14.) The Supreme Court
specifically stated that the case should
be decided under the rule in Ann M, and
because there was no prior similar
criminal misconduct, the defendants
were not liable. (Weiner, at #13.) The
Court did indicate that adifferent
analysis applies to an accidental act than
toacrimina act. “[A] criminal can
commit a crime anywhere” “but cars

cannot crash . . . just anywhere.”
(W&iner, at 13, quoting with approval
Robinson v. Sx Flags Theme Parks,
Inc. (1998) 64 Cal.App.4th 1294, 1301.)

The New Rule Would Require a
Barrier in Limited Cases

By thelogic of the opinion of the
Supreme Court, therule now is. schools
and parkswith playing fields should have
abarrier if thefield frontson a
T-intersection, or below ahill, oris
otherwise situated adjacent to a roadway
configured in away that would make an
auto accident likely. In all other cases, no
extra protection is necessary. The
landowner is not required to anticipate a
random criminal attack.

Jack M. Seeth, Jr. is a shareholder
of Sutz, Artiano, Shinoff & Holtz,
APC. As a civil trail and appellate

attorney admitted to the California
and Arizona Sate Bars and the
United Sates Supreme Court Bar, Mr.
Seeth’'s experience includes litigation
and appeals representing schools,
cities, and other public entities,
private businesses and individuals on
issues involving school law and
Special Education, police officer
rights, employment law, and civil
rights.
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Robert “Bob” E.
Gallagher hasjoined
| Higgs, Fletcher &
Mack, as a partner.
Bobisalong-standing
. member of San Diego
Defense Lawyers and
most recently served
as Vice-President. Bob is a member of
the HF& M litigation department and has
atrial practice which emphasizesthe
defense of professionalsincluding
lawyers, insurance agents and brokers;
complex personal injury and business
litigation; hospitality law, civil rights
litigation; insurance coverage and bad
faith; productsliability, and the represen-
tation of public entities, including munici-
palities, redevel opment agencies, and
educational institutions.

Bob Tyson and Pat Mendes, of Tyson
& Mendes, have moved offices from
Carmel Valley to La Jolla. The firm has
also added two associates, M atthew A.
Mason and Richard Allen. Matt
received his Bachelor of Arts from the
Plan 1l Honors Program at the Univer-
sity of Texasin 2000 and his J.D. from
Duke University School of Law in 2003,
where he served as Executive Editor of
Duke Law & Technology Review. He
also holds a Master of Laws in Interna-
tional and Comparative Law from Duke
University and speaks fluent Spanish.
He was admitted to the State Bar of
Californiain December 2003. Richard
isa 2000 graduate of University of San
Diego's School of Law. Until recently he
was atria attorney with 21st Century
Insurance’ sin-house counsel operation
Bollington, Griffith & Swope.

Jason M. Murphy has joined
Campbéll, Souhrada & Volk as a new
associate.

Farmer & Case has recently added
William E. Frazier as an associate and
opened an office at 44 Montgomery
Street, Suite 810 in San Francisco.

Bacalski, Byrne, Koska &
Ottoson, LLP is now Bacalski,
Bailey, Koska & Ottoson, LLP

i : _ The law offices of Lincoln,
S iy Gustafson & Cercos rallied together

&CERCOS *

J s ' to raise over $75,000 to benefit the
National Multiple Sclerosis Society for
| the 16thAnnual MSWalk held on
| March 14. Thefirm hosted fund raising
 events such as parties, bake sales and
asilent auction over the past year to
earn enough money to make them the
. number one team in San Diego for this
[ mportant cause. Multiple sclerosisisachronic, often disabling disease of the central
nervous system. Most people with MS are diagnosed between the ages of 20 and 50
but the unpredictable physical and emotional effects are lifelong. Women are affected
at two times the rate of men. Symptoms such as abnormal fatigue, impaired vision,
loss of balance and muscle coordination can come and go without warning. Partial or
complete paralysis occurs in severe cases. Team LGC has been a dedicated sponsor
and participant in the MS Walk for the past 4 years, working diligently to exceed their
fund raising expectations year after year for thisimportant cause. The firm became
involved infight against M S when their legal administrator was diagnosed with the
disease.

The Law Offices of Elizabeth A. Skane has added Courtney Lockhart and
Shawn M. Robinson. Both will assist in the firm’ s insurance defense practice
focusing in personal injury, government tort liability, construction defect, and contrac-
tors rights and remedies.

Deuprey & Associates, LLP is pleased to announce that
David M. Daftary hasjoined the firm as an associate. David
graduated with honors from the Walsh School of Foreign Service at
| Georgetown University with abachelor’s degreein International
Relations. In 2003, he received his Juris Doctorate from Notre
Dame Law School. While at Notre Dame, David served as Execu-
tive Editor of the Journal of Legislation and as Vice President of

2 Notre Dame's Federalist Society Chapter. David has worked
prevlously at the Oceanside City Attorney’s Office and at the U.S. Attorney’s Office
in San Diego. He will assist the firm with its representation of physiciansin medical
mal practice cases and with defense work in business and general liability matters.

Koeller, Nebeker, Carlson & Haluck, LLP announced that
| Jerome R. Satran has been named as a partner in the firm. Mr.
| Satran specializesin multi-party complex construction cases. He
| has represented many subcontractors, general contractors and
developersin avariety of practice areasincluding drafting and
enforcing contracts, mechanicsliens, contractual disputes, real
estatelitigation, construction defect litigation, construction related
injuries, and toxic mold claims. The firm has also added associates
Sarah H. Bawany, Sara L. Wuori and Jason W. Williams. Ms. Bawany gradu-
ated from the University of Californiaat San Diego with aBachelor’s degreein
Communication in June 2000 and she obtained her JD degree from the University of
San Diego School of Law in May 2003. Ms. Wuori graduated from Portland State
University with adegree in Finance and attended the University of San Diego School
of Law earning her JD degreein 2002. Mr. Williams graduated from the University
of San Diego School of Law in 2002, and became licensed in Nevadain November
2002 andin Californiain May, 2003.
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Shifting the Causation
Continued from page 3

A. Thomas v. Lusk

Emory Thomaswasinjured on hisjob
as an aircraft repairer when the metal
head of a hammer disengaged from the
handle, causing hisleft hand to comein
contact with turbine blades. He sus-
tained asevereinjury to hisfinger.
Immediately following the accident, a
fellow employee retrieved the broken
hammer, which wasin four parts, and
turned it over to Thomas's supervisot,
who placed it in alocked drawer of afile
cabinet in his office. The file remained
locked until about eight monthslater
when the lock on the file cabinet was
broken and the file cabinet became
accessible even without keys. The
supervisor later was promoted and
transferred to another office.

Thomas retained Benjamin Lusk, Jr. to
represent himinaproductsliability
action against the manufacturer of the
hammer. Lusk learned soon after being
retained that the hammer was being
“stored somewhere.” He did not
promptly initiate any formal discovery
proceedings, but he contacted the
counsel of Thomas's employer ayear
after he was retained in an attempt to
locate the hammer. The former supervi-
sor, at the request of the employer’s
counsdl, searched the file cabinet and
consulted the acting shop foreman, but
the hammer was not located.

Lusk advised Thomasthat “it would be
very difficult to try the case” without the
hammer. Lusk was concerned that the
handle of the hammer may have been
modified, which would compromise
Thomas's case. Lusk advised Thomas
that he still believed, however, that the
case had “significant settlement value.”

Thomas retained new counsel and
settled against the manufacturer for
$35,000. Thomasthen filed alegal
mal practice action against Lusk. At trial,
thetrial court gavethe following instruc-
tion shifting the burden of proof on
causation to the defense:

In order for plaintiff to recover from
defendant in this case, plaintiff must
prove, by a preponderance of the
evidence, that the failure of the defen-

dant to gain access to the hammer . . .
was negligence. If plaintiff proves that
defendant was negligent, . . . it then
becomes the duty of the defendant to
prove, by a preponderance of the
evidence, that defendant’s negligent
failure to obtain access to the hammer
was not a legal cause of damage to
plaintiff.z

Thejury rendered a verdict against
Lusk for $88,745. On appeal, the First
Digtrict CaliforniaCourt of Appea
reversed and remanded for retrial. The
court agreed that the evidence estab-
lished that L usk wasnegligent infailing
to undertake any efforts to obtain the
hammer until approximately oneyear
after hisretention. It also agreed that in
certain circumstances it would be
appropriate to shift the burden of proof
in actionsfor legal malpractice. None-
theless, it concluded that thetria court
erred in shifting the burden of proof
under the particular facts of the case.

The court based itsopinion on a
number of factors. First, it argued that
the lost evidence was no more available
to Thomas than Lusk. Since the hammer
was disposed of by an unknown party,
neither Thomas nor Lusk had access to
it to satisfy the burden of proof on
causation. At the same time, the parties
till had equal access to hammers
“essentially identical.” Thus, Lusk had
no better means of negating causation
than Thomas had of proving it.

Second, therelative cul pability of the
parties did not make a shift in the burden
of proof appropriate. Following the
accident, the court noted, the hammer
was preserved temporarily and therefore
available to both Thomas and L usk.
While Lusk, as Thomas's attorney, was
“primarily responsibleduring the course
of thelitigation for the preservation of
evidence,” Lusk wasnot “singularly
responsible” for the destruction of
evidence of causation. Thomas's
employer had custody of the hammer
and wasin aposition to preserveit, but
failed to do so, and therefore it must
share fault for the disappearance of the
evidence.

Finally, and to the court the “ most
significant consideration,” Thomas had
not established a“primafacie”’ case or
“substantial probability” of causation,

which the court viewed as a*“ condition
precedent” to shifting the burden of
proof. The court pointed out that even
prompt initiation of discovery by Lusk
when he was retained may not have
produced the hammer.

The court also was not persuaded that
preservation of the missing evidence
was critical to the case. Thomas had not
presented evidence suggesting that a
defect in the lost hammer was only
provable if the hammer had been
preserved by Lusk. Acknowledging the
obvious point that the burden of proving
a manufacturing defect, or aforeseeable
alteration of the hammer that rendered it
defective, was made more difficult by
the loss of the hammer, the court went
on to state that the burden of proving
causation is not “transferred merely
upon testimony that the defendant’ s
negligence may have compromised the
plaintiff’sability to establish aproduct
liability case.”

As the court stated:

Rather, the burden of proof is shifted
only “where there is a substantial
probability that the defendant’s negli-
gence was a cause of an accident, and
when the defendant’ s negligence makes
it impossible, asa practical matter, for
plaintiff to prove“proximate causation”
conclusively.

While the Lusk court did not cite
cases from other jurisdictions as authori-
tiesfor itsdecision, itsdecision and
opinionisentirely consistent witha
number of casesfrom other jurisdictions
that have refused to alter the burden of
proof even where the attorney’s delay or
failureto conduct discovery impaired the
plaintiff’sability to produce evidence3

B. Galanek v. Wismar

Ronad E. Mallen and Jeffrey Smith, in
their treatise Legal Malpractice, opine
that adifferent rule from that applied in
the discovery negligence cases might be
appropriate “if the attorney was respon-
siblefor theloss of evidence directly
rather than as a consequence of the
basic negligence[in delaying or failing to
pursue discovery].”* That was the fact
situation presented in Galanek v
Wismar.



Stephen Wismar represented
Stephanie Galanek in an underlying
personal injury and productsliability
action arising from an automobile
accident in which Galanek’s car was
rearended, causing her seat to collapse
and her to suffer an aleged “contre-
coup” braininjury.

Wismar was the second attorney to
handle Galanek’s case. He was retained
in September 1992, more than six
months after the accident. He filed suit
against the manufacturer of the vehicle
(Honda) on March 11, 1993, the day
before the statute of limitationsran. On
the same day, Wismar sent Honda
written notice that Galanek’s vehicle had
been sold at an auction to athird party
and, therefore, Honda should inspect it
forthwith.

Subsequently, in April 1993, Wismar
wrote aletter to the storage facility
holding the vehicle, advisingit that the
vehiclewascritical evidencein
Galanek’s case. The storage facility
gave Wismar permission to inspect the
vehicle, but he did not send an engineer
to inspect, nor did he take possession of
the vehicle. Instead, he had a private
investigator take photographsand
measurements. The investigator also
removed and took possession of the
allegedly defective seat. In May 1993,
Wismar learned that the storage facility
had sold the vehicleto athird party,
without giving the required statutory
prior notice to Galanek, and that the
vehicle had then been destroyed.

After Galanek replaced Wismar with
new counsel, Honda moved for sum-
mary judgment on the ground that
Galanek could not provethat the vehicle
was defective because it had been sold
to athird party and destroyed without
having been adequately inspected. In
opposition, Galanek presented the
declaration of an engineer-accident
reconstructionist, who stated that a
comparison of an exemplar vehiclewith
photographs of Galanek’s car taken after
the accident would be sufficient to prove
the alleged defect. The trial court
granted Honda's motion for summary
judgment.

Itissignificant that the summary
judgment ruling did not state that
Galanek could not prove a defect

without the car, but only that her expert’s
declaration in opposition to the motion
failed to raise atrial issue of fact asto
the existence of a defect, because the
expert merely described the procedures
for showing a defect without having the
car. He did not state he had performed
those procedures and concluded there
was a defect.

Instead of seeking reconsideration or
appealing the questionable summary
judgment inthe underlying action,
Galanek filed alegal malpractice action
against Wismar based onWismar’s
alleged failure to take reasonable steps
to prevent the destruction of the car. The
trial court granted non-suit after the
plaintiff’s opening statement at trial on
the grounds that there was a lack of
scientific evidence that producing the
Honda as evidence was essential to
proving the alleged defect and that there
was alack of expert opinion that a
failure of the car seat was a cause of
her alleged braininjury.

The CaliforniaFourth District Court of
Appeal reversed and remanded. In its
view, the plaintiff stated sufficient facts
in the opening statement to avoid anon-
suit. Those facts were ssmply that the
car was destroyed as a result of
Wismar’s negligence, that the car was
defective, that the defect was a cause of
Galanek’ shead injury, and that the
unavailability of the car resulted inthe
loss of Galanek’s case against Honda.
Therefore, the statement included
sufficient facts to prove Galenek’s “ case
within the case” against Honda.

The opening statement al so was found
to allege sufficient facts to shift the
burden of proof to Wismar to establish
that his negligence did not cause the loss
of a“meritorious productsliability
claim.” The court’s reasoning was:

If Galanek cannot prove her underly-
ing case against Honda, it follows that
she cannot conclusively prove* proxi-
mate causation” in the instant mal prac-
tice action against Wismar. Because
Wismar’snegligenceinfailingto pre-
serve the car iswhat made it impossible
for Galanek to prove causation, as a
matter of public policy itismore appro-
priate to hold Wismar liable than to deny
Galanek recovery, unless Wismar can

prove his negligence did not damage
Galanek.’s

The Galanek court’s reasoning is
questionable in numerous respects. First,
it assumes that Wismar was negligent
and, therefore, implicitly found that
Wismar had a high degree of cul pability
for loss of the Honda that made a
shifting in the burden of proof appropri-
ate. The opening statement, however, did
no more than make the same allegation
of negligence madein every lega
mal practice action. Thereis certainly
room for expert testimony on either side
of the issue of whether the standard of
care requires attorneys in seat failure
cases always to obtain possession of the
entire vehicle. The court did not purport
to find, as a matter of law, that Wismar
was hegligent, so any comments con-
cerning Wismar'salleged negligence
were dicta that should not have played a
factor in the court’s conclusion that the
burden of proof should be shifted.

Moreover, with respect to the relative
culpability of the parties, the Galanek
court disregarded three factors that the
Lusk court found significant: (1) that the
Hondawas equally available to both the
client and the attorney for a period of
time after the accident, (2) that Wismar
was hot “singularly responsible” for the
loss of the evidence (or responsiblein
any respect for the preparation of the
inadequate expert’ s declaration which
resulted in the loss of the summary
judgment motion or for thefailureto
appeal the granting of the summary
judgment motion), and (3) that both
parties had access to exemplar Hondas
“essentially identical” to thevehicle
involved in the accident.

Second, the court gave great weight to
the summary judgment granted in favor
of Hondain the underlying proceeding.
Notwithstanding the court’ srecognition
that the summary judgment did not state
Galanek could not prove a defect
without the car, by the end of the opinion
the summary judgment was transmuted
into primafacie evidence of the allega-
tion in the opening statement that
Wismar’s" negligenceinfailingto

Continued on page 12



Shifting the Causation
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preserve the car” madeit “impossible
for Galanek to prove causation.” More-
over, even if Wismar was negligent in
failing to preserve the Honda, and even
if the court in the underlying action had
stated inthe summary judgment ruling
that Galanek could not prove a defect
without the car, the fact that Honda
prevailed on asummary judgment motion
says nothing about whether Galanek had
ameritorious claim against Hondain the
first place. It is difficult to see how the
court considered that evidence of the
summary judgment ruling in and of itself
would be sufficient to establish
Galanek’s “ case within the case” against
Honda.

Finally, thecourtimplicitly determined
(and later explicitly stated in an unpub-
lished opinion following asecond non-
suit granted in the retria of the case)
that the expert testimony of a products
liability attorney to the effect that
“Galanek’ s action against Hondaisthe
kind of case where productsliability
attorneys prevail when they have the
product” would be competent and
sufficient to shift the burden of proof to
Wismar. Thisisanalogousto allowing a
medical malpractice attorney to testify
asto what aradiologist would have been
ableto testify toin an underlying medical
malpractice case if alost or destroyed
X-ray had been preserved as evidence.
Thisview appearsto bein direct conflict
with the more current view of this
CaliforniaDistrict Court of Appeal that it
iserror to admit expert testimony on the
ultimate issue of whether the client
would have succeeded in an underlying
proceeding “but for” the attorney’s
alleged negligence. 6

It should be noted that Galanek’s “ seat
failure’ expert, Larry Coben, never
testified at theretrial that Galanek
definitely would have prevailed or even
that she probably would have prevailed
in her case against Honda if the entire
vehicle had been preserved as evidence.
Hewas able to opine only that failing to
preserve the car compromised Galanek’s
ability to pursue her productsliability
case, exactly the type of testimony found
unpersuasive by the Lusk court.

CONCLUSION

Defense counsel must be scrupulous in taking all reasonable steps to preserve
evidencein personal injury or productsliability actionsthat comesinto their actual or
constructive possession. Failure to do so may be viewed by the courts far more
harshly than simply the failure to obtain evidence through discovery. To the extent
courtsin Californiaor el sawherefollow Galanek, plaintiffswill be able to avoid non-
suits and directed verdicts and shift the burden of proof on causation to defendant
attorneysin legal malpractice cases on aminimal evidentiary showing that might
include adverse summary judgment rulingsin an underlying proceeding, including
rulings that might be erroneous, and proffered expert testimony by attorneys asto the
likely causal effect in the underlying proceeding of the loss of key evidence.
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CA Supreme Court says Punitive Damages
under Elder Abuse Act not subject to
Medical Malpractice Limitations

by Dan Groszkmger, JD, MPH
Of Counsel, DiCaro, Coppo & Popcke

Overview:

In amedical malpractice case follow-
ing the death of a Parkinson's patient,
the surviving family membersalleged
that the defendant nursing facility should
beliable for punitive damages under the
Elder Abuse Act.* The California
Supreme Court reviewed the case, due
to asplit among the appellate courts
regarding whether such claimsfor
punitive damages were subject to Code
of Civil Procedure § 425.13 (governing
punitive damages claimsin medical
mal practice law suits). The high Court
held that allegations of abusejustifying
an award of punitive damages were not
subject to CCP § 425.13. Elder abuse
and medical malpractice are not the
same type of misconduct.

Allegations of Fact:

The patient resided at defendants’
skilled nursing facility for approximately
8 weeks. According to the pleadings, the
patient suffered from Parkinson’s
disease and was unable to care for
himself. Despite his dependence,
defendants’ staff left the patient in his
bed for excessively long periods, provid-
ing no assistance with feeding or hydra-
tion. As aresult, the patient was inad-
equately stimulated, became malnour-
ished, and lost much of hisbody weight.
Also, the patient waslefttoliein his
own excrement for long periods, and
devel oped decubitus ulcers on hisbody
that exposed muscle and bone, and
became septic. Lacking adequate
sustenance, he became severely dehy-
drated.

When the patient was transferred out
of defendants’ skilled nursing facility to
another facility (where he died a week
later), he was in such a condition that,
without immediateintervention and
aggressive care, he would surely die
from the effects of starvation, dehydra-
tion, and infection. Rather than transfer
the patient to an acute care facility,

however, defendants moved him to a 24-
hour care setting where, without any
care for his acute needs, he languished
and deteriorated further. Defendants
neither reported the patient’s condition to
public authorities, nor disclosed histrue
condition to hisfamily members.

Analysis:

Inthetrial court, defendants objected
to the family’s attempt to add a cause of
action for elder abuse with aclaim for
punitive damages. Under Community
Care & Rehabilitation Center v.
Superior Court (2000) 79 Cal.App.4th
787, Code of Civil Procedure § 425.13
applied to elder abuse actionsin which
punitive damages were sought, “when-
ever the gravamen of an actionis
professional malfeasance — that is,
malfeasancein the provision of health
care services’ (1d., at 797). Specifically,
defendants objected that the family’s
attempt to amend their complaint was
more than two years after the original
filing date of the complaint. § 425.13(a)
provides: “ The court shall not grant a
motion allowing thefiling of an amended
pleading that includesaclaimfor
punitive damagesif the motion for such
an order is not filed within two years
after thecomplaint or initial pleadingis
filed..."

Thetrial court ruled that the family
could amend, and need not satisfy
§ 425.13(a), because the allegations of
the amended complaint “ go beyond mere
or smpleprofessional negligence.” The
California Supreme Court agreed with
thetrial judge.

Under the Elder Abuse Act (Welfare
& Institutions Code § 15600, et seq.),
the term “neglect” covers an area of
misconduct distinct from “ professional
negligence.” That is, “neglect” refersto
afailure by those responsible for attend-
ing to the basic needs and comforts of
the elderly or dependent adultsto carry

out their custodial obligations. Thisis
different from the substandard perfor-
mance of medical services, or “profes-
sional negligence.” The statutory
definition of “neglect” does not refer to
the undertaking of medical services,
but to the failur e to provide necessary
care and services.

A custodian, responsiblefor attending
to the basic needs and comforts of an
elderly or dependent adult, may or may
not be aprofessional provider of health
care services. If the failure of the
custodian is reckless, or done with
oppression, fraud or malice, then the
action qualifies as elder abuse. Such
misconduct cannot be considered simply
professional negligence. Thus, while
health care professionals may violate the
Elder AbuseAct, al those responsible
for attending to the basic needs and
comforts of an elderly or dependent
adult may befound guilty of “neglect”
under the Elder AbuseAct.

Similarly, elder abuse even when
committed by a professional health care
provider isnot aninjury “directly re-
lated” to the provider’'s professional
services. “Neglect” isafailure to satisfy
the custodian’sresponsibilities, not the
substandard provision of professional
services. “ Claims under the Elder Abuse
Act are not brought against health care
providersin their capacity as providers
but, rather, against custodians and care
givers that abuse elders and who may or
may hot, incidentally, also be health care
providers’ (32 Cal.4th 771, 786).

Continued on page 14
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Punitive Damages Under Elder Abuse
Continued from page 13

Conclusion:

The California Supreme Court’s
decisionislikely to havefar-reaching
impacts on medical malpractice law
suits. One appellate court has already
determined that any hospitalized patient
may qualify as a " dependent adult”
under the Elder Abuse Act.? Thus,
whenever the injured patient was
hospitalized, thereisahigh likelihood that
the complaint will include allegations of
neglect, coupled with aclaim for punitive
damages. Granted, it will bedifficult to
satisfy the heightened proof require-
ments associated with allegations of
elder or dependent adult abuse (i.e.,
“clear & convincing” evidence). But,
since the vast majority of medical
mal practice cases are settled, it seems
probablethat including such allegations
will “up the ante” and (if not removed by
summary judgment) thereby increase the
settlement value of such cases by posing
therisk of liability for uninsurable
damages at trial.

1 Covenant Care, Inc. v. Superior
Court (2004) 32 Cal .4th 771, 86 P.3d
290, 11 Cal.Rptr.3d 222.

2 Marron v. Superior Court (2003)
108 Cal.App.4th 1049, 1066-1067.

Dan Groszkruger has over thirty
years combined experience as a
healthcare executive and trial attor-
ney. He served as Vice President-
Professional Services, for Scripps
Memorial Hospital in La Jolla, CA.
Snce, he has practiced law as a civil
litigator and a healthcare liability
specialist. He is a consultant, author
and educator in the fields of
healthcare risk management, liability
and litigation. He serves on the
adjunct faculties of two San Diego
area universities, where he teaches
classes in healthcare management and
healthcare and business law. He is a
frequent lecturer and presenter,
addressing healthcare law and
management issues, including HIPAA
Privacy compliance, managed care
economics, market dynamics, practice
parameters, information management,
conflicts of interest, financial incen-
tives and professional ethics.
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Fighting the Admission

'  of Junk Science”’
SDDL Brown Bag Series, May 20th

By: Sarah H. Bawany, Esq., Koeller, Nebeker, Carlson & Haluck, LLP

“Junk Science,” as Bob Carlson, founding partner of Koeller,
Nebeker, Carlson & Haluck, LLPand distinguished trial attorney,
refers to it consists of new or not commonly accepted scientific
methods, tests, or techniques presented to prove facts and conclusions. Such
evidence is most often presented by plaintiff’s attorneys seeking to prove novel theories
of their cases. Mr. Carlson presented “Fighting the Admission of Junk Science” on
Thursday, May 20, discussing at length, through the use of examples and personal war
stories, how a defense attorney might go about preventing the admission of potentially
harmful “junk science” at trial.

Mr. Carlson’s primary recommendation was to have any issues as to the admissibility
of scientific evidence determined early on in the litigation process through the use of
motionsin limine. Judges will often be happy to allow early hearings on motionsin limine
in order to encourage settlement and narrow the issues presented at trial. Mr. Carlson
also noted that it is important for a defense attorney to remain cognizant of where the
burden of proof lies with respect to scientific evidence. While such evidence is often
brought into issue through the use of motions in limine by the defense, the proponent of
the evidence has the burden of proving its admissibility when offering it.

In California, courts serve as “gatekeepers’ as to the admissibility of scientific evi-
dence. The court in People v. Kelly (1976) 17 Cal 3d 24 established a three-prong test
for admissibility of scientific evidencein California, which is still followed today.
Evidence must be 1) generally accepted in the scientific community, 2) presented by a
properly qualified expert, and 3) derived from use of correct scientific procedures.
Evidence may be deemed inadmissible for its failure to satisfy any one of the three
prongs of the Kelly test.

The first prong, consideration of whether the evidence in question has been generally
accepted by the scientific community, is the most litigated of the three criteria for
acceptance of evidence, according to Mr. Carlson. Publications, non-designated experts,
and the opinions of scientific groups are al proper means by which to show lack of
acceptance of aform of scientific evidence in the scientific community, rendering it
inadmissible. An attorney seeking to exclude evidence should look, not only to whether
the evidence in question has been admitted by Courts before, but aso, for what purposes
it has been admitted in the past. Often times, Plaintiffs will attempt to introduce a
commonly accepted form of scientific evidence for a purpose that has not gained general
acceptance.

The second prong of the test, the qualifications of the expert in question, is substan-
tially more difficult to attack. Mr. Carlson noted that many experts often have excellent
and impressive qualifications, and that juries often suffer from the “white coat syndrome”
whereby they believe any information presented to them by highly qualified individuals.
However, there are a few ways to attack experts on their qualifications. It is extremely
effective, for example, to show that an expert, athough well-qualified in one area, is not
at al qualified in the area or areas for which that expert’s testimony is presented.

The third prong of the Kelly test requires that proper procedures be followed in
collecting the evidence to be presented. There are many established procedures and
standards to which scientific evidence must conform to be admissible. Often times, the
proper procedures and standards, which might be difficult to conform to, are not
followed. Experts often devise their own methods for collecting scientific data. Demon-
strating that established standards and procedures haven't been followed is an effective
way to argue for exclusion of the evidence

In short, it isimportant to keep things in perspective and remember that a Plaintiff’s
attorney presenting “junk science” has a very high threshold to cross. A defense attor-
ney, properly aware of all the hurdles which must be cleared for such evidence to be
admissible, may successfully argue for its exclusion.
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Revision of Local Rule 2.19
Thisruleshall
be effective
for all demur-
rers, motions,
and orders to
show cause
set for hearing
on or after
July 1, 2004.

Any party, or attorney for a party, who
desiresto have any demurrer, motion, or
order to show cause set for hearing must
contact the calendar clerk for the judge
assigned to the case to reserve a hearing
date.

Prior to the hearing, any civil depart-
ment may issue atentativerulingin a
law and motion matter, in the sole
discretion of the assigned judge. The

tentative ruling will beissuedin conform-
ance with the tentative ruling procedures
set forth in California Rules of Couirt,
rule 324. If atentative ruling isissued
the day before the date set for hearing,
this court follows rule 324(a)(2) and no
notice of intent to appear isrequired to
appear for argument. The tentative
ruling will be made available by no later
than 4:00 p.m. on the court day prior to
the scheduled hearing. The tentative
ruling may direct the parties to appear
for oral argument and may specify the
issues on which the court wishes the
partiesto provide further argument. The
tentative ruling may be obtained by
calling the court tentative ruling number
for the court branch the case is pending
in, or by navigating to the court’s
website.

Thisrule does not preclude posting a
tentative ruling the day of the hearing
pursuant to rule 324(b) nor doesiit
mandate atentative ruling beissued on
all law and motion matters.

The tentative ruling numbers are as
follows:

Central: 619-531-3690
North: 760-806-6050
East: D-14 619-441-4027
D-15 619-441-4028
D-21 619-441-4029
South: 619-691-4721

Authority: CaliforniaRules of Court
981.1 and 324.

If you have any questions about how
to proceed prior to the effective date of
the amended rule, please contact the
individual civil department directly.




